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This month we feature an article contributed by Simmons
and Simmons which discusses the important window of
opportunity that companies now have to review their
current anti-bribery and gifts & entertainment policies,
before the new “corporate offence”, under the Bribery

Act 2010, comes into force. The new offence applies to
commercial organisations when they fail to prevent bribery
carried out by any persons associated with them. The

only statutory defence to this offence is to show that the
organisation had in place “adequate procedures” designed
to prevent such activity.

We hope that you will find this edition informative. Should
you wish to contact us, please email:
bus.brief@capitaregistrars.com

Capita Registrars’ Business Briefings are produced by
Courtney Adams, In-House Legal Adviser, Capita Company
Secretarial Services Limited.
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Boardroom overhaul — FRC introduces new Governance Standards for

Listed Companies

On 28 May 2010 the FRC introduced its highly anticipated
changes to the UK Corporate Governance Code (formerly
known as the Combined Code) in an effort to promote
more effective corporate governance behaviours and help
company boards provide greater accountability to their
shareholders.

The key changes to the Code include:

B A clearer statement of the board’s responsibilities
relating to risk.

B A greater emphasis on the importance of getting the
right mix of skills and experience on the board and the
avoidance of “group think”.

Performance-related pay should be aligned to the
long-term interests of the company and its risk policies
and systems.

New principles on the leadership of the chairman, the
responsibility of non-executive directors to provide
constructive challenge and the commitment expected
of all directors to promote proper debate in the
boardroom.

A recommendation that to improve risk management,
the company’s business model should be explained

and the board should be responsible for determining
the nature and extent of the significant risks it is willing
to take.



B Arecommendation that to enhance the board’s
performance and awareness of its strengths and
weaknesses, the chairman should hold regular
development reviews with each director, and FTSE 350
companies should have externally facilitated board
effectiveness reviews at least every three years.

B And, perhaps the most controversial of the changes,
a recommendation that all directors of FTSE 350
companies be put up for re-election every year to
increase accountability to shareholders.

Many companies and investors alike will be pleased to see
that the flexibility of the ‘comply or explain’ approach has
been retained in the revised Code. Baroness Hogg, the new
Chair of the FRC said:

“Under my predecessor’s wise leadership, the FRC responded
to the financial crisis by examining the questions it raised
about corporate governance and thoroughly reviewing the
Code. We have now reconfirmed its core principles and the
flexibility provided by the ‘comply or explain’ approach.

The changes we have made are designed to reinforce board

Business Briefing

quality, focus on risk and accountability to shareholders. In
return, we look to see a step up in responsible engagement by
shareholders under the Stewardship Code, on which we have
consulted and aim to publish by the end of June.”

The new edition of the Code will apply to listed companies
with financial years beginning on or after 29 June 2010.
Companies with financial years beginning prior to that
date may wish to prepare for the changes in advance by
beginning to implement the new Code as soon as possible.
For example, although a company with a December year
end is under no obligation to offer the entire board for re-
election until its 2012 AGM, it may wish to do so at its 2011
AGM. Companies may also wish to consider undertaking
their first external board evaluation under the new Code as
soon as possible to ensure that they comply with the new
rules.

ICSA has confirmed that it will be producing guidance on
how boards can more effectively accomplish their ultimate
purpose, which is to make good quality decisions. It will
aim to clarify the roles of some of the key boardroom
participants including the senior independent director

and non-executive directors, and will consider ways in
which boards can bring a more diverse range of business
experience into the boardroom. ICSA’s guidance is due for
publication towards the end of 2010.

Capita Registrars now offers a board evaluation service
carried out in its entirety by a senior, professional, qualified
chartered secretary with a wide experience of people,
organisations, governance and expectations. For more
information, or if you would like an initial discussion and
review of requirements, please contact Mark Wearden
FCCA FCIS, Head of Governance: Capita Registrars on
07770 848674 or email mark.wearden@capita.co.uk

The UK Corporate Governance Code as well as a May 2010
report on the consultation can be downloaded on the FRC
website via the following link:
http://www.frc.org.uk/press/pub2282.html
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The Coalition Government has announced that it will
reinstate the Operating and Financial Review as part of
companies’ annual reporting requirements “to ensure

that directors’ social and environmental duties have to be
covered in company reporting, and investigate further ways
of improving corporate accountability and transparency.”

The OFR was reintroduced as part of the coalition’s
“Programme for Government” document that was
published on 21 May 2010. It did not include any further
details of the plan.

The Coalition Government has also said that it will:

B reduce bureaucracy whilst improving transparency and
equality;

B introduce a ‘one-in, one-out’ rule whereby no new
regulation is brought in without other regulation being
cut by an equal or greater amount;

B end the culture of ‘tick-box’ regulation, instead
targeting inspections on high-risk organisations
through co-regulation and improving professional
standards;

B ensure that regulation is regularly reviewed by
imposing ‘sunset clauses’ (provisions that cause
legislation to become ineffective after a certain date)
on regulations and regulators;

Out of sight, but not out of mind — the return of the
Operating and Financial Review (OFR) under the
Coalition Agreement

B give the public the right to challenge the worst
regulations; and

B |ook to promote gender equality on the boards of listed
companies.

Although the measures are generally welcomed by the
business community, many will remain sceptical until the
final details are released. The Institute of Directors (loD)
has commented that it needs to see more detail on the
plans saying,

“The agreement doesn’t really shed any significant new

light on how pro-business this Government plans to be. It s
mainly a programme of aspirations and principles rather than
actual proposals. There are some positives such as requlatory
budgets, but there are also some areas of concern such as

on CGT exemptions, Corporation Tax, Takeover policy and
employment law. We postpone our judgment until we see the
detail.”

The Coalition Government'’s “Programme for Government”
document can be downloaded via the following link:
http://programmeforgovernment.hmg.gov.uk/
files/2010/05/coalition-programme.pdf



to know

On 8 April 2010, shortly before Parliament was dissolved
for the General Election, the Bribery Act 2010 (the Act),
which is intended to enhance the UK’s current statutory
and common law anti-bribery prohibitions, received Royal
Assent. Once the Act is brought into force, it will repeal
existing statutory and common law bribery offences and
will replace them with four new offences as follows:

B An offence of active bribery (i.e. giving, promising or
offering a bribe), which applies both in the public and
private sector.

B An offence of passive bribery (i.e. requesting, agreeing
to receive or accepting a bribe), which applies both in
the public and private sector.

B A specific offence of bribing a foreign public official;
and

B A new ‘corporate’ offence which applies where a
corporation or partnership fails to prevent persons
performing services on their behalf from paying
bribes. As the only available defence in the Act is to
show that an organisation had in place “adequate
procedures” to prevent such bribery, it is essential that
all organisations assess, and take steps to mitigate, the
risks of their employees, subsidiaries and agents paying
bribes on their behalf.

The new offences can be committed by either a corporate
entity or an individual, both of whom can potentially

be liable for an unlimited fine and/or up to ten years’
imprisonment. At the corporate level, action can be brought
against ‘senior officers’, such as directors and partners,
where it can be demonstrated that the offence took place
with their knowledge or consent.

The scope of the Act is extremely wide. A relevant
commercial organisation can commit the offence of failing
to prevent bribery irrespective of where the bribe takes
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Bribery Act 2010 received Royal Assent — what you need

place. The other offences apply, and can be prosecuted

in the UK, either where they are committed in the UK or
where they are committed outside the UK by a person with
a “close connection” with the UK.

What can companies do now?

The date that the Act will come into effect is to be decided
by the Secretary of State and it is expected that it this will
not be earlier than October 2010. The Act provides that
guidance must be published setting out recommendations
as to the ‘adequate procedures’ relevant organisations can
put in place in order to prevent bribery offences for the
purposes of the new corporate offence, prior to or alongside
the Act coming into effect.

Ahead of the implementation of the Act, there are several
things that companies can do to ensure that neither the
company nor any of its employees are at risk of committing
any offence. Companies may wish to:

B ensure adequate prevention procedures are in
place - under the Act commercial organisations will
have a defence to the new corporate offence if they
can point to having ‘adequate procedures’ in place
to prevent unlawful conduct (as above, the term
‘adequate procedures’ will be defined in the guidance
accompanying the Act).

B carry out risk assessments and establish audit policies
and practices to assess the nature of and to minimise
compliance risks, particularly in relation to the use
of third parties such as agents, distributors and sub-
contractors.

B ensure that any corporate code of conduct or ethics
code reflects the Act as well as other relevant law.

encourage directors and senior management to take
a lead on implementing and maintaining an anti-
corruption culture.
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B Brief employees about the Act and regularly train staff
on existing and new procedures; and

B Review and update detailed procedures on gifts and
hospitality, facilitation payments and vetting of
external agents and suppliers.

The World Bank has estimated that more than US$1
trillion is paid in bribes annually. There is very widespread
understanding of the adverse affects of bribery and the
need for very high standards of anti-corruption matters in
the UK and internationally. That is not in dispute.

Nor should it be in dispute that the UK has taken a
measured or what some might say as English for a “slow”
approach to anti-corruption legislation. In the UK, bribery
has been illegal at least since the Magna Carta declared
“we will sell to no man...either justice or right”. The current
law of bribery is based on common law and on Acts from
1889, 1906, 1916 and 2001. More than a decade has past
since the publication of the Law Commission’s initial
Consultation Paper and Report on corruption. The Bribery
Act as finally enacted, has suffered somewhat from being
rushed through in the later stages of the parliamentary
process known as “wash-up” before the Election. One
might say that the wash-up period is one, at least as far as
the Bribery Act is concerned, in which legislation is much
less “measured”.

Timing

So although the Bribery Act has been enacted the timing of
when it will actually come into force is uncertain.

When it does comes into force the Act will include two
general offences of giving and receiving a bribe and a
specific offence of bribing a foreign public official. Each

Simmons & Simmons

Bribery Act: A Window of Opportunity?

of these three offences will be punishable by an unlimited
fine and/or imprisonment of up to ten years. It had been
thought that these three offences would be likely to come
into force shortly after enactment on 08 April 2010.

The Act also contains a new corporate offence. This will be
of significant importance to all commercial organisations
that are incorporated in the UK or that carry on a business,
or part of a business in the UK. The penalty for commission
of this offence is an unlimited fine. The only statutory
defence to this offence is for a commercial organisation to
show that it had in place adequate procedures designed

to prevent one of the three main corruption offences
described above. Under the Act the Government is required
to issue guidance on the type of procedures that companies
can put in place to prevent commission of the corporate
offence. Before the Election, the working assumption had
been that guidance would be issued in July 2010 (and this
would be followed by at least a three month interval before
the implementation of the corporate offence; in October
2010). But, it is looking less likely that this date will be met.

Until the Bribery Act is enacted, the current legislation
remains in force. The Anti-Terrorism Crime and Security
Act 2001 confirmed that the UK criminal law prohibits
offering or giving bribes to officers of foreign public bodies
and agents of foreign principals. The Act also established
extra-territorial liability on UK citizens and UK companies
wherever they are engaged in corrupt conduct.



Early preparation for the Bribery Act

The laws on bribery and corruption should not be viewed
in isolation. There are a number of other offences in force
which are also relevant. The Fraud Act 2006 creates various
fraud offences including fraud by false representation,
failure to disclose information and abuse of position. The
common law offence of conspiracy to defraud remains

in place. The Companies Act 2006 offence of failure to
maintain accurate books and records also remains very
much in force. The recent fine imposed on BAE was, in

the UK, attributable to this Companies Act offence. The
Proceeds of Crime Act 2002 is also very much in force.
Under that Act, and among other matters, converting,
becoming concerned in an arrangement or acquiring, using
or possessing criminal property such as the proceeds of
corruption can be an offence and can require a company
and its advisors to report to the UK authorities knowledge
or suspicion of laundering such criminal property.

So there are, we believe, good reasons to begin preparations
for the Bribery Act now and not wait until it comes into
force, or until the Government’s guidance is published. This
is for the following reasons:

B The existing law and therefore measures which help
with compliance with the current law or greater
compliance are a “good thing”, even if preparatory to
the new Bribery Act.

B The guidance that the government has to publish
is about procedures that relevant commercial
organisations can put in place to prevent so called
“associated persons” bribing someone else and
intending to obtain or retain business for that
commercial organisation or to obtain or retain
an advantage in the conduct of business for that
commercial organisation. The guidance will not
therefore be guidance on the whole Act directly.
While the corporate offence is committed if someone
(broadly speaking a British person) commits one of the
three main offences of giving or receiving a bribe or
bribing a foreign public official, the guidance relates to
the corporate offence. It does not directly relate to the
liability that a company can have vicariously or for its
agents. So, the ability to show adequate procedures
may act as a defence for the company in relation to

Business Briefing

the corporate offence but will not necessarily prevent
the company incurring civil liability for acts committed
by its own employees or agents, or for its failure to
maintain accurate books and records.

B The guidance, when it comes out, will have to cater
for both the multi-national and the owner-managed
company and so inevitably it is likely to be general
in nature. And, we doubt the guidance will be sector
specific.

B Financial services businesses, in any event, have a
continuing need to maintain systems and controls for
the purposes of the FSA’s rules. And, listed or publicly
traded companies have a continuing need to maintain
internal controls under the UK Governance Code (the
Combined Code as was).

Cost benefits

The costs of remediation after the event can far outweigh
the cost of prevention or reduction of corruption risks.

The recent case involving Mabey & Johnson Ltd (M))
highlights the importance of putting in place procedures

to minimise the risks of corruption occurring. MJ sought

to influence decision makers in public contracts in Jamaica
and Ghana between 1993 and 2001. It also acted in breach
of UN sanctions. M] voluntarily disclosed details of it’s
corruption activities to the Serious Fraud Office (SFO)

and pleaded guilty both to breaching UN sanctions and to
overseas corruption charges. On 25 September 2009, M|
was sentenced to:

B fines for activities in Iraq (£2 million), Ghana
(£750,000) and Jamaica (£750,000);

B 3 confiscation order of £1.1 billion;

B reparations to Iraq (£618,000), Ghana (£658,000),
Jamaica (£139,000);

B payment of the SFO’s costs (£350,000); and

B arequirement to appoint an independent compliance
monitor (costing £250,000 for the first year).

One can only speculate as to the related legal and
compliance costs incurred by MJ as a result and wonder
whether these costs exceeded all the above amounts of
money put together.
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The architecture

It is worth stepping back from the detail of the Bribery Act
to look both at its architecture and the concepts it uses.
The architecture of the Act has the following features:

B there is no presumption of compliance from acting
within the guidance on adequate procedures. This is
to be contrasted with, for example, market abuse and
for which there are both guidance and safe harbours,
supported by FSA publications such as “Market Watch”
and other binding guidance;

B through the corporate offence once one of the main
offences has been proved, the defendant company has
to prove (i.e. the burden of proof is on it) that it had
adequate procedures. And, the circumstances in which
it will be seeking to show it had adequate procedures
are the circumstances in which those procedures had
not necessarily worked!;

B there is no de minimis value for small bribes. We are
not suggesting that there should be but it does mean
that even low value bribery can be very high risk;

B there is no reasonable, in good faith, marketing
expenses defence of the type that applies under the US
Foreign Corrupt Practices Act;

B there is no express test of impropriety in the offence of
bribing foreign public officials (a casualty of the wash-
up process);

B there is no public/official advisory service, such as for
example, operates in Hong Kong; and

B there is no negligence test for the corporate offence.

Taking these features together it seems that there is

a risk that legitimate business conduct could become
criminalised and illegitimate business conduct is not just a
civil, but also a criminal, matter.

Trusting the prosecutors and jury

The Bribery Act uses ordinary English words, such as
“financial or other advantage”, “improper”, “influence”,
“good faith”, “impartially” and “trust”. Juries will have to
be trusted to apply these words with common sense. But,
more importantly, the use of ordinary English words means
that there is a risk of over-reliance on the discretion of the

prosecutors.
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The window

There is then a window of opportunity before the Act is
fully implemented. The approach adopted needs to be
measured (in the true sense of the word), neither too much
nor too little by way of preparation. A useful starting point
are our online resources on the Bribery Act and on anti-
money laundering available on our award winning on-line
legal information resource, www.elexica.com. And, do get
in touch with Madeleine Cordes at Capita or us, Charles
Mayo or Cherie Spinks, or your usual contact, at Simmons
& Simmons to see what practical help with implementation
and perspective of what others are doing is available. After
all, it is better to take a window of opportunity than to have
a view through a prison cell.

The Bribery Act 2010 can be downloaded via the
following link: http://www.opsi.gov.uk/acts/acts2010/
ukpga_20100023_en_1

Charles Mayo, Partner, Simmons & Simmons

Charles specialises in corporate transactions and the legal
aspects of corporate compliance. He works with other
colleagues in the Simmons & Simmons Crime, Fraud and
Investigations Group (CFI) advising on the Bribery Act and
other legal aspects of corporate compliance. He can be
contacted at: charles.mayo@simmons-simmons.com.

Cherie Spinks, Associate, Simmons & Simmons

Cherie is a member of the Crime, Fraud and Investigations
Group and advises on criminal investigations and anti-
corruption and anti-money laundering compliances issues.
She can be contacted at:
cherie.spinks@simmons-simmons.com.

Simmons & Simmons



On 21 April 2010, ICSA published a report on board
performance evaluation by the top 200 companies listed in
the UK, based on its review of the disclosures made by the
FTSE 200 companies in their 2009 reports.

ICSA's findings included that there is still a high level

of repetitive, boilerplate reporting and only 15% of the
companies that ICSA reviewed had some element of
external involvement in the evaluation of the performance
of their board, board committees and individual directors.

The report will help listed companies understand the
changes necessary under the revised version of the
Combined Code (now the UK Corporate Governance Code)
that was published on 28 May.

ICSA has also launched a joint working group with the
Institute of Directors seeking to produce best practice
guidance on the undertaking of externally facilitated

board evaluation which is expected to be published by late
summer 2010.

Business Briefing

Finally, ICSA is chairing a Steering Group on behalf of the
FRC to update the Higgs Guidance. The new guidance

will aim to provide assistance to boards in implementing
and understanding the purpose of the UK Corporate
Governance Code and will be published this autumn. It will
provide practical advice to enhance board effectiveness,
emphasising the role of the chairman, the roles of other
board members including the senior independent director,
the executive director and the company secretary and
relationships between the individuals on the board.

ICSA’s report is available via the following link:
http://www.icsa.org.uk/assets/files/pdfs/Publications/
ICSA%20Board%20Evaluation%20Review%202009.pdf
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In April 2010 the FSA published a consultation paper

(CP 10/11) which, in addition to other topics, covers the
FSA's new powers regarding short-selling (i.e. borrowing
a security or futures contract from a broker and selling it
with the understanding that it must later be bought back
- hopefully at a lower price - and returned to the broker).
The FSA is now authorised to:

B make short selling disclosure rules and impose financial
penalties on those who breach them;

B suspend firms and individuals for breaching the rules;

B impose financial penalties on any individuals who have
carried out controlled functions without approval; and

B gather information in the interests of financial stability.

At present, the rules regarding short selling positions are
set out in the Code of Market Conduct (the ‘Code’). In CP
10/11 the FSA is proposing to include a new section in the
FSA handbook called “the Financial Stability and Market
Confidence Sourcebook”, which will contain new disclosure
rules on short selling. The proposed rules will be separate
from the Market Abuse Regime and the short selling
provisions currently contained in the Code will be moved to
the new sourcebook.
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Proposals on short selling - FSA consults on aspects of the
Financial Services Act 2010

The proposed new rules are similar to those currently
contained in the Code in that holders of 0.25% net short
positions in UK banks, UK insurers and the UK-incorporated
parent undertakings of UK banks and insurers will continue
to be required to disclose those positions and any change of
0.1%. However the new rules propose to reduce the scope
of non-UK companies to which the rules apply. Holders of
more than 25% net short positions in non-UK companies
who are undertaking a rights issue will only be required

to disclose their positions if a UK prescribed market is the
main or sole trading venue for the company’s securities.
Holders of more than 0.25% net short positions in UK
companies who are undertaking a rights issue will continue
to be required to disclose their positions.

The FSA has indicated that these rules are likely to be
superseded once a European level short selling disclosure
regime has been finalised. The FSA continues to reserve its
right to ban short selling without consultation in certain
circumstances, however it has stated that it has no current
intention to introduce any such ban.

The FSA's consultation paper CP 10/11 can be downloaded
via this link: http://www.fsa.gov.uk/pubs/cp/cp10_11.pdf



And finally...

Institutional Shareholders Committee
(ISC) establishes ‘Institutional Investor

On 18 May 2010 the ISC announced that it will establish
the Institutional Investor Council (1IC), a new senior body
that will “build a single voice for the institutional investor
community and strengthen its profile.” Its key objectives
will be:

B to work closely with the Financial Reporting Council to
promote the new Stewardship Code for shareholders;

B tofacilitate collective engagement by institutional in-
vestors with companies, particularly in times of stress;
and

B to provide industry-wide senior practitioner input to
the authorities on issues relating to investments.

Once it has been formally established, the first act of
the new Council will be to commission and oversee

an enquiry by institutional investors into the fees paid
on rights issues. Further information is available on
the ISC website via the following link: http://www.
institutionalshareholderscommittee.org.uk/library.html
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FSA reports on the implementation

of the Rights Issue Review Group’s
recommendations regarding rights issue
reform

The Rights Issue Review Group (RIRG) published a report in
November 2008 containing various recommendations as to
how companies can raise money more easily via an equity
capital raising. Following this, the FSA and other bodies
took steps to implement the recommendations set out in
the report.

In April 2010 the FSA published a report to the Treasury on
the implementation of the recommendations of the Rights
Issue Review Group which takes a look at how RIRG's rec-
ommendations have been implemented and whether any
further action needs to be taken.

The FSA has concluded that implementation of the RIRG’s
recommendation to reduce the rights issue timetable has
been a success in creating a significantly better environ-
ment for rights issues and that no further consultation is
needed.

The FSA's full report can be downloaded here:
http://www.fsa.gov.uk/pubs/ukla/hmt_rirg.pdf

This document is provided for general information purposes only. Whilst we take all reasonable care in the preparation of this document, we make no representation or
warranty as to the accuracy or completeness of any information or content. This document does not purport to contain, or constitute, legal or professional advice. You
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any action as a result of the contents of this document. We exclude all liability (including, without limitation, for negligence) in respect of any loss or damage which may
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